PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006- 60

UNI TED STATES TAX COURT

EMVANUEL AND CECI LI A ABLOSO, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 898-04S. Filed April 19, 2006.

Emmanuel and Cecilia Abl oso, pro se.

@y d aser, KimKhanh Thi Nguyen, and Sherri S. W/ der,

for respondent.

CARLUZZO, Special Trial Judge: This case for the

redeterm nation of a deficiency was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for 2000. Rul e references are to the Tax Court Rul es of
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Practice and Procedure. The decision to be entered is not
revi ewabl e by any other court, and this opinion should not be
cited as authority.

Respondent determ ned a deficiency of $3,177 in petitioners’
2000 Federal income tax and inposed a $635.40 section 6662(a)
accuracy-rel ated penalty. The issues for decision are: (1)
Whet her petitioners are entitled to various deductions clained on
a Schedule C, Profit or Loss From Business, included with their
2000 joint Federal incone tax return; and (2) whether the
under paynent of tax required to be shown on petitioners’ 2000
return is due to negligence or intentional disregard of rules or
regul ati ons.
Backgr ound

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioners resided in Fontana,
California. References to petitioner are to Emmanuel Abl oso.

For nost of the year in issue, petitioner was enpl oyed ful
time by ANVICOM Petitioner worked “at |east 40 hours a week”
t here and earned wages of $43, 741.

In 1999, petitioner attended a sem nar conducted by
Renai ssance TTP, Inc. (Renaissance). Renaissance sonetines
refers to itself in its publications as “The Tax People”.
Renai ssance devel oped and marketed “The Tax Relief Systeni (TRS)

a program designed to provide tax products and services targeted



- 3 -
primarily to individuals operating honme-based busi nesses.
Petitioner received TRS materials from Renai ssance that stated,
in part: “the smartest plan of action for any taxpayer” was to
use TRS “along with [the taxpayer’s] existing hone business.”
The TRS materials also stated that an individual could “start a
home busi ness by declaring you are in business” that would “turn
nmost of your everyday expenses into business expenses.”

The TRS nmaterials provided to petitioner by Renai ssance
i ncl ude discussions titled “Maxi m ze Your Home Busi ness
Deductions”, “Maxim ze Your Business Vehicl e Deductions”,
“Maxi m ze Your Travel Deductions”, “Maxim ze Your Entertainnment
Deductions”, and “Hire Your Children to Realize BI G Tax Savings”.
These TRS materials also include the “W4 Exenption |Increase
Estimator” that Renai ssance claimed woul d provide an “i mredi ate
cash benefit” and “increase [a taxpayer’s] take-hone pay by
hundreds of dollars” by adjusting his or her current deductions
on the Form W4, Enployee’s Wthholding A lowance Certificate.

I n addi tion, Renai ssance guaranteed that individuals who use
TRS woul d generate “a m ni mum of $5,000 in [F]ederal incone tax
deductions for the first twelve (12) nonths you operate your hone
busi ness”. Individuals who participated in TSA could al so choose
to participate in Renaissance’s Pre-Paid Tax Advantage (PTA)

system PTA offered participants, in part, unlimted tax



- 4 -
consultation, unlimted audit protection, and free tax return
preparation.

Typically, individuals purchased the TRS materials and PTA
services for a $300 downpaynent and nont hly paynents of $100.
Through TRS, a participant could receive a “bonus” from
Renai ssance for sponsoring participants who joined TRS and/ or
purchased TRS materials, although the manner in which the bonus
is conputed is less than clear fromthe Renai ssance materi al s.
The Renai ssance program al so provided a participant with a
“bonus” on the “downline” sponsorships of other individuals who
j oi ned TRS.

Petitioner conpleted an application and becane a parti ci pant
in TRS “towards the end of 1999.” Prior to that tine, petitioner
had not been engaged in any hone-based business activity.

Despite the fact that sone of the materials provided by

Renai ssance were, according to petitioner, “difficult for the
ordinary man to understand”, petitioners did not seek independent
tax or legal advice relating to participating in the program

As required by his TRS nenbership, petitioner made nonthly
paynents of $100 to Renai ssance throughout the 2000. Petitioner
al so purchased various products from Renai ssance, incl uding

audi ot apes, record-keeping materials, and catal ogs.
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During 2000, petitioner “sponsored” approxi mately 29
i ndi vidual s, predominantly friends and relatives, as TRS
participants. For his referrals, petitioner earned “bonuses”
from Renai ssance which total ed $2, 914 during 2000.

For the nost part, petitioner conducted his TRS activities
in the dining roomof petitioners’ residence. Petitioner did not
mai ntai n any separate books or records wth regard to the TRS
activity other than mleage | ogs and petitioners’ nonthly bank
statenents. Cecilia Abloso, who was enpl oyed as nurse during
2000, did not participate in the TRS program

Petitioner termnated his involvenent with the TRS program
at the end of 2000 when he di scovered that Renai ssance was
involved in a dispute with the Internal Revenue Service.

Petitioners filed a tinely joint 2000 Federal incone tax
return. An accountant at ANVICOMis |listed as the paid preparer
of that return. Included wth that return is a Schedule C
related to petitioner’s participation in TRS. The Schedule C
shows a net |oss of $14,205. The |loss takes into account the

foll ow ng expense deducti ons:

Adverti sing $896
Car and truck expenses 3,189
O fice expense 120
Rent or | ease

Vehi cl es and equi pnment 6, 480
Suppl i es 413
Meal s and entertai nnment 114
Uilities 180
O her expense 5,727

Tot al 17, 119
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The rent or | ease expense was based primarily on petitioners’
nonthly rent of $550 for their personal residence.

In the notice of deficiency, respondent disallowed the
Schedul e C deductions clained by petitioners. However, to the
extent of the incone realized fromthe activity, respondent
al l oned certain of these expenses as m scell aneous item zed
deductions.! Respondent further determ ned that petitioners are
liable for an accuracy-rel ated penalty under section 6662(a).

Di scussi on

In general, section 162(a) allows a deduction for al
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business. The term “trade
or business” is not precisely defined in the Internal Revenue
Code or the regul ati ons promul gated t hereunder; however, it is
wel | established that in order for an activity to be considered a
taxpayer’s trade or business for purposes of section 162, the
activity nust be conducted “with continuity and regularity”, and
“the taxpayer’s primary purpose for engaging in the activity nust

be for inconme or profit.” Conm ssioner v. Goetzinger, 480 U S

23, 35 (1987). Personal, living, or famly expenses may not be

deducted. Sec. 262(a).

! However, as the expenses allowed as item zed deductions
are less than the standard deduction, the deficiency here in
di spute takes into account the standard deducti on.
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According to petitioners, petitioner’s participation in the
TRS program constituted a trade or business within the neani ng of
section 162, and the deductions clainmed on the Schedule C should
be allowed. According to respondent, petitioner’s participation
in the TRS programdid not constitute a trade or business and,
wi th mnor exceptions, the expenses shown on the Schedule C are
not ot herw se deductible.? For the foll owi ng reasons, we agree
w th respondent.

Petitioners bear the burden of proving that: (1)
Petitioner’s participation in the TRS programconstituted a trade
or business within the neaning of section 162(a) during 2000; (2)
t he expenses underlying the deductions here in dispute were
ordi nary and necessary to that trade or business; and (3) the

expenses were paid or incurred.® Rule 142(a); INDOPCO, Inc. v.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934); Welch v. Helvering, 290 U S

111 (1933).
After attending a sem nar conducted by Renai ssance,
petitioner submtted an application to participate in TRS. As an

active TRS participant, petitioner was required to pay a nonthly

2 At trial, respondent conceded that the “bonuses” of
$2,914 petitioner received from Renai ssance were not includable
in petitioners’ incone.

3 Under the circunmstances, the burden of proof remains with
petitioners in this case. See sec. 7491l.
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fee of $100. |In exchange, petitioner received a variety of tax-
rel ated products, services, and advice from Renai ssance.
Nei t her petitioner nor Cecilia Abloso was ot herw se engaged in
any home-based business during 2000. In essence, petitioner did
little nore than pay a nonthly nenbership fee to TRS for
generally msleading or ill-advised tax products and services.
Petitioner’s participation in the TRS program hardly constitutes
a trade or business within the neaning of section 162(a).*
Petitioners are not entitled to the Schedul e C deductions cl ai ned
on their 2000 return, and respondent’s disall owances of those
deducti ons are sust ai ned.

Respondent al so determ ned that the underpaynent of tax
required to be shown on petitioners’ 2000 return is due to
negl i gence or disregard of rules or regulations and i nposed an
accuracy-rel ated penalty under section 6662(a).?°

Negligence is defined to include any failure to nake a
reasonabl e attenpt to conply with the provisions of the Internal
Revenue Code. It also includes any failure by the taxpayer to
keep adequate books and records or to substantiate itens

properly. Sec. 6662(c); see also 1.6662-3(b)(1), |Incone Tax

4 W further note that petitioners failed to substantiate
any of the clainmed Schedul e C expenses other than petitioner’s
nmont hl y paynents to Renai ssance

5 Sec. 7491(c) places the burden of production on
respondent with respect to this penalty.
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Regs. Section 1.6662-3(b)(1), Income Tax Regs., provides that
negligence is strongly indicated where “A taxpayer fails to make
a reasonable attenpt to ascertain the correctness of a deduction,
credit or exclusion on a return which would seemto a reasonable
and prudent person to be ‘too good to be true’ under the
circunstances”. “Disregard” has been described as any carel ess,
reckless, or intentional disregard. Sec. 6662(c).

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer’s
position with respect to that portion and that the taxpayer acted
in good faith with respect to that portion. The determ nation of
whet her a taxpayer acted with reasonable cause and in good faith
within the nmeani ng of section 6664(c)(1l) is nmade on a case- by-
case basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |d. Section 1.6664-

4(b) (1), Income Tax Regs, specifically provides: *“Grcunstances
that may indicate reasonabl e cause and good faith include an
honest m sunderstanding of fact or law that is reasonable in

light of * * * the experience, know edge, and education of the

taxpayer.” See Neely v. Conmm ssioner, 85 T.C. 934 (1985).

Petitioners’ backgrounds have not been made part of the
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record. Fromtheir presentation at trial, the Court can
under stand how they, or petitioner, m ght have been m sl ed by
statenents nmade by the pronoters of the TRS program and
statenents contained in the Renai ssance materials. However, we
cannot excuse petitioners’ failure to substantiate many, if not
nost of the deductions clainmed on the Schedule C. See sec.
1.6662-3(b) (1), Income Tax Regs. Respondent’s inposition of the
section 6662(a) penalty is appropriate in this case, and we so
find.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing and concessi ons by respondent,

Deci sion will be entered

under Rul e 155.




